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§126.2

NOTE TO §126.1. On July 9, 2011, the Repub-
lic of South Sudan declared independence
from Sudan and was recognized as a sov-
ereign state by the United States. This pol-
icy does not apply to the Republic of South
Sudan. Licenses or other approvals for ex-
ports or imports of defense articles and de-
fense services destined for or originating in
the Republic of the South Sudan will be con-
sidered on a case-by-case basis.

[568 FR 39312, July 22, 1993]

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting §126.1, see the List of CFR
Sections Affected, which appears in the
Finding Aids section of the printed volume
and at www.fdsys.gov.

§126.2 Temporary suspension or modi-
fication of this subchapter.

The Deputy Assistant Secretary for
Defense Trade Controls may order the
temporary suspension or modification
of any or all of the regulations of this
subchapter in the interest of the secu-
rity and foreign policy of the United
States.

[79 FR 8085, Feb. 11, 2014]

§126.3 Exceptions.

In a case of exceptional or undue
hardship, or when it is otherwise in the
interest of the United States Govern-
ment, the Deputy Assistant Secretary
of State for Defense Trade Controls
may make an exception to the provi-
sions of this subchapter.

[79 FR 8085, Feb. 11, 2014]

§126.4 Shipments by or for United
States Government agencies.

(a) A license is not required for the
temporary import, or temporary ex-
port, of any defense article, including
technical data or the performance of a
defense service, by or for any agency of
the U.S. Government for official use by
such an agency, or for carrying out any
foreign assistance, cooperative project
or sales program authorized by law and
subject to control by the President by
other means. This exemption applies
only when all aspects of a transaction
(export, carriage, and delivery abroad)
are affected by a United States Govern-
ment agency or when the export is cov-
ered by a United States Government
Bill of Lading. This exemption, how-
ever, does not apply when a U.S. Gov-
ernment agency acts as a transmittal
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agent on behalf of a private individual
or firm, either as a convenience or in
satisfaction of security requirements.
The approval of the Directorate of De-
fense Trade Controls must be obtained
before defense articles previously ex-
ported pursuant to this exemption are
permanently transferred (e.g., property
disposal of surplus defense articles
overseas) unless the transfer is pursu-
ant to a grant, sale, lease, loan or coop-
erative project under the Arms Export
Control Act or a sale, lease or loan
under the Foreign Assistance Act of
1961, as amended, or the defense arti-
cles have been rendered useless for
military purposes beyond the possi-
bility of restoration.

NOTE: Special definition. For purposes of
this section, defense articles exported abroad
for incorporation into a foreign launch vehi-
cle or for use on a foreign launch vehicle or
satellite that is to be launched from a for-
eign country shall be considered a perma-
nent export.

(b) This section does not authorize
any department or agency of the U.S.
Government to make any export which
is otherwise prohibited by virtue of
other administrative provisions or by
any statute.

(c) A license is not required for the
temporary import, or temporary or
permanent export, of any classified or
unclassified defense articles, including
technical data or the performance of a
defense service, for end-use by a U.S.
Government Agency in a foreign coun-
try under the following circumstances:

(1) The export or temporary import is
pursuant to a contract with, or written
direction by, an agency of the U.S.
Government; and

(2) The end-user in the foreign coun-
try is a U.S. Government agency or fa-
cility, and the defense articles or tech-
nical data will not be transferred to
any foreign person; and

(3) The urgency of the U.S. Govern-
ment requirement is such that the ap-
propriate export license or U.S. Gov-
ernment Bill of Lading could not have
been obtained in a timely manner.

(d) An Electronic Export Information
(EEI) filing, required under §123.22 of
this subchapter, and a written state-
ment by the exporter certifying that
these requirements have been met
must be presented at the time of export
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to the appropriate Port Directors of
U.S. Customs and Border Protection or
Department of Defense transmittal au-
thority. A copy of the EEI filing and
the written certification statement
shall be provided to the Directorate of
Defense Trade Controls immediately
following the export.

[58 FR 39312, July 22, 1993, as amended at 70
FR 50964, Aug. 29, 2005; 77 FR 16600, Mar. 21,
2012]

§126.5 Canadian exemptions.

(a) Temporary import of defense arti-
cles. Port Directors of U.S. Customs
and Border Protection and postmasters
shall permit the temporary import and
return to Canada without a license of
any unclassified defense articles (see
§120.6 of this subchapter) that origi-
nate in Canada for temporary use in
the United States and return to Can-
ada. All other temporary imports shall
be in accordance with §§123.3 and 123.4
of this subchapter.

(b) Permanent and temporary export of
defense articles. Except as provided in
Supplement No. 1 to part 126 of this
subchapter and for exports that transit
third countries, Port Directors of U.S.
Customs and Border Protection and
postmasters shall permit, when for
end-use in Canada by Canadian Federal
or Provincial governmental authorities
acting in an official capacity or by a
Canadian-registered person, or for re-
turn to the United States, the perma-
nent and temporary export to Canada
without a license of unclassified de-
fense articles and defense services iden-
tified on the U.S. Munitions List (22
CFR 121.1). The exceptions are subject
to meeting the requirements of this
subchapter, to include 22 CFR 120.1(c)
and (d), parts 122 and 123 (except inso-
far as exemption from licensing re-
quirements is herein authorized) and
§126.1, and the requirement to obtain
non-transfer and use assurances for all
significant military equipment. For
purposes of this section, ‘‘Canadian-
registered person’ is any Canadian na-
tional (including Canadian business en-
tities organized under the laws of Can-
ada), dual citizen of Canada and a third
country other than a country listed in
§126.1 of this subchapter, and perma-
nent resident registered in Canada in
accordance with the Canadian Defense

§126.5

Production Act, and such other Cana-
dian Crown Corporations identified by
the Department of State in a list of
such persons publicly available
through the Internet Web site of the
Directorate of Defense Trade Controls
and by other means.

(c) [Reserved]

(d) Reexports/retransfer. Reexport/re-
transfer in Canada to another end-user
or end-use or from Canada to another
destination, except the United States,
must in all instances have the prior ap-
proval of the Directorate of Defense
Trade Controls. Unless otherwise ex-
empt in this subchapter, the original
exporter is responsible, upon request
from a Canadian-registered person, for
obtaining or providing reexport/re-
transfer approval. In any instance
when the U.S. exporter is no longer
available to the Canadian end-user the
request for reexport/retransfer may be
made directly to the Directorate of De-
fense Trade Controls. All requests must
include the information in §123.9(c) of
this subchapter. Reexport/retransfer
approval is acquired by:

(1) If the reexport/retransfer being re-
quested could be made pursuant to this
section (i.e., a retransfer within Canada
to another eligible Canadian recipient
under this section) if exported directly
from the U.S., upon receipt by the U.S.
company of a request by a Canadian
end user, the original U.S. exporter is
authorized to grant on behalf of the
U.S. Government by confirming in
writing to the Canadian requester that
the reexport/retransfer is authorized
subject to the conditions of this sec-
tion; or

(2) If the reexport/retransfer is to an
end use or end user that, if directly ex-
ported from the U.S. requires a license,
retransfer must be handled in accord-
ance with §123.9 of this subchapter.

NoTES TO §126.5: 1. In any instance when
the exporter has knowledge that the defense
article exempt from licensing is being ex-
ported for use other than by a qualified Ca-
nadian-registered person or for export to an-
other foreign destination, other than the
United States, in its original form or incor-
porated into another item, an export license
must be obtained prior to the transfer to
Canada.

2. Additional exemptions exist in other sec-
tions of this subchapter that are applicable
to Canada, for example §§123.9, 125.4, and
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